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OPINION
By the Court, HARDESTY, J.:

Diamond Valley is a groundwater-dependent farming region
located in Eureka County, Nevada. The Diamond Valley Hydrologic Basin
is over-appropriated and over-pumped, such that groundwater withdrawals
from the Basin exceed its perennial yield (i.e., more groundwater is
withdrawn from the aquifer than what can be naturally replenished). To
address the scarcity of groundwater in Nevada’s over-appropriated basins,
the Legislature enacted NRS 534.037 and NRS 534.110(7) in 2011.7 Under
NRS 534.110(7), the State Engineer may designate an over-appropriated
basin a Critical Management Area (CMA). Once designated a CMA, NRS
534.037 allows water permit and certificate holders (rights holders) to
petition the State Engineer to approve a Groundwater Management Plan
(GMP) that sets forth the necessary steps for removal of the basin’s
designation as a CMA. In determining whether to approve the GMP, the
State Engineer is required to weigh the factors under NRS 534.037(2).

Here, Diamond Valley was designated a CMA, and its rights
holders submitted a GMP to the State Engineer for approval. Although the

1See 2011 Nev. Stat., ch. 265, §§ 1 & 3, at 1383-84 & 1387.
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GMP deviated somewhat from the guiding principle underlying Nevada’s
water law statutes—the doctrine of prior appropriation, which dictates that
priority is assigned based on first in time, first in right to put the water to
beneficial use—the State Engineer approved the Diamond Valley GMP.
The crux of this case, then, concerns whether NRS 534.037 and NRS
534.110(7) allow the State Engineer to approve a GMP that deviates from
the doctrine of prior appropriation. We hold that the Legislature
unambiguously gave the State Engineer discretion to approve a GMP that
departs from the doctrine of prior appropriation and other statutes in
Nevada’s statutory water scheme. Thus, we conclude that the State
Engineer’s decision to approve the GMP was not erroneous. As we further
conclude that the State Engineer’s factual findings in support of his decision
were supported by substantial evidence, we reverse the district court’s order
granting respondents’ consolidated petitions for judicial review and
reinstate the State Engineer’s decision.

FACTS AND PROCEDURAL HISTORY
We have previously recognized that groundwater “in Diamond
Valley, Nevada, is over-appropriated and has been pumped at a rate
> EBureka County v.
Seventh Judicial Dist. Court (Sadler Ranch), 134 Nev. 275, 276, 417 P.3d

1121, 1122 (2018). Each year, roughly 76,000 acre-feet of groundwater is

exceeding its perennial yield for over four decades.’

withdrawn from the Basin’s aquifer, yet its perennial yield is only 30,000
acre-feet. Even more concerning, up to 126,000 acre-feet of water rights
have been permitted in the Basin. If the State Engineer limited pumping
in the Basin to its perennial yield, any appropriations made after roughly
May 1960 would have junior priority and be subject to curtailment.
Similarly, any water rights appropriated before that date would have

seniority and would not be subject to curtailment.
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As noted, in 2011, the Legislature enacted NRS 534.037 and
amended NRS 534.110 to allow the State Engineer to approve a GMP that
helps resolve groundwater shortages in over-appropriated basins like
Diamond Valley, which was designated a CMA in 2015. In 2018, a majority
of rights holders in Diamond Valley petitioned the State Engineer to
approve their proposed GMP for the Basin. After holding a public hearing
and allowing written comments, the State Engineer approved the GMP.
State Engineer Order No. 1302 (Jan. 11, 2019). The GMP created a 35-year
plan to reduce the amount of pumping from the Basin at 5-year intervals.
The GMP reduced the amount of water that rights holders can use based on
the priority of the holders’ rights. However, the GMP deviated from the
doctrine of prior appropriation by requiring all water rights holders to
reduce their withdrawals from the Basin—not just junior rights holders.

Respondents, who are senior rights holders in the Basin, filed
petitions for judicial review, which the district court consolidated.
Respondents sought to invalidate the GMP on the ground that its deviance
from water-law principles, such as the doctrine of prior appropriation, and
from Nevada’s statutory water scheme made the plan legally erroneous.
The district court concluded that the GMP violated (1) the doctrine of prior
appropriation by forcing senior appropriators to reduce their water use;
(2) the beneficial use statute, NRS 533.035, by allowing unused
groundwater to be banked or transferred; and (3) two permitting statutes,
NRS 533.325 and NRS 533.345, by allowing appropriators to change the
point or manner of diversion without filing an application with the State
Engineer. The district court concluded that NRS 534.037 and NRS
534.110(7) do not give the State Engineer discretion to approve a GMP that

deviates from the foregoing principle and statutes. Because the district
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court decided that the State Engineer’s legal conclusions were erroneous, it
concluded that Order No. 1302 was arbitrary and capricious. Thus, the
district court granted respondents’ consolidated petitions for judicial review
and invalidated Order No. 1302. Nonetheless, the district court found that
the State Engineer’s analysis of the factors under NRS 534.037(2) was
supported by substantial evidence.

The State Engineer and several rights holders in the Basin
(collectively, appellants) now appeal. They argue that the Legislature
unambiguously gave the State Engineer discretion to approve a GMP that
deviates from the doctrine of prior appropriation and other provisions in
Nevada’s statutory water scheme, so long as the State Engineer considers
the factors enumerated in NRS 534.037(2) and determines that the GMP
will remove the basin’s designation as a CMA. Respondents contend the
district court’s order should be affirmed because the GMP reduces their
water rights based on an erroneous interpretation of the law.

At oral argument, we asked respondents if they presented any
evidence to the State Engineer during the GMP approval process showing
whether—and to what extent—their water rights were affected by the GMP.
Respondents answered, “[N]o, it was not quantified.” We then inquired
whether respondents requested the State Engineer make those calculations
before approving the GMP. Respondents conceded that “[t]hey did not raise
it as an issue in their written comments.” Finally, we asked respondents
whether they presented any calculus to the district court showing that any
of their water rights were affected by the GMP. Respondents answered, “I

don’t think it was raised as a specific issue.”
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DISCUSSION
Standard of review

“The decision of the State Engineer is prima facie correct, and
the burden of proof'is upon the party attacking the same.” NRS 533.450(10).
We perform the same review as the district court; thus, when we review a
district court’s order reversing the State Engineer’s decision, “we determine
whether the [State Engineer|’s decision was arbitrary or capricious.” King
v. St. Clair, 134 Nev. 137, 139, 414 P.3d 314, 316 (2018). A “capricious
exercise of discretion is one . . . ‘contrary to the evidence or established rules
of law.” State v. Eighth Judicial Dist. Court (Armstrong), 127 Nev. 927,
931-32, 267 P.3d 777, 780 (2011) (citation omitted) (quoting Capricious,
Black’s Law Dictionary (9th ed. 2009)). “[W]e review purely legal questions
[de novo,] without deference to the State Engineer’s ruling.” Pyramid Lake
Paiute Tribe of Indians v. Ricci, 126 Nev. 521, 525, 245 P.3d 1145, 1148
(2010). However, “[wle review the State Engineer’s factual findings for an
abuse of discretion and will only overturn those findings if they are not
supported by substantial evidence.” Sierra Pac. Indus. v. Wilson, 135 Nev.
105, 108, 440 P.3d 37, 40 (2019). “Substantial evidence is that which a
reasonable mind could find adequate to support a conclusion.” Kolnik v.
State, Emp’t Sec. Dep’t, 112 Nev. 11, 16, 908 P.2d 726, 729 (1996).

NRS 534.037 and NRS 534.110(7) plainly and unambiguously allow the
State Engineer to approve a GMP that departs from the doctrine of prior
appropriation and other statutes in Nevada’s water scheme

Appellants argue that NRS 534.110(7) unambiguously allows
the Staté Engineer to approve a GMP that departs from the doctrine of prior
appropriation. They also argue that a GMP may depart from other portions
of Nevada’s statutory water scheme so long as the State Engineer weighs

the factors under NRS 534.037(2) and determines that the GMP will remove
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the basin’s designation as a CMA. Respondents assert that NRS 534.110(7)
unambiguously provides that the State Engineer shall order priority-based
curtailment if a GMP has not been approved for the basin, but any GMP
must comply with the doctrine of prior appropriation. Respondents
alternatively argue that, if the statute is ambiguous, the presumption
against implied repeal and legislative history show that the Legislature did
not intend to repeal the doctrine of prior appropriation.

The State Engineer concluded that NRS 534.037 and NRS
534.110(7) allow the approval of a GMP that departs from the doctrine of
prior appropriation and other parts of Nevada’s statutory water scheme.
Because the State Engineer’s conclusion invokes a question of law, we
review it de novo. Pyramid Lake Paiute Tribe, 126 Nev. at 525, 245 P.3d at
1148. “Where a statute is clear and unambiguous, this court gives effect to
the ordinary meaning of the plain language of the text without turning to
other rules of construction.” Chandra v. Schulte, 135 Nev. 499, 501, 454
P.3d 740, 743 (2019). We look beyond a statute’s plain text only “if it is
ambiguous or silent on the issue in question.” Allstate Ins. Co. v. Fackett,
125 Nev. 132, 138, 206 P.3d 572, 576 (2009). “[W]hen a statute is
susceptible to more than one reasonable interpretation, it is
ambiguous . ...” Zohar v. Zbiegien, 130 Nev. 733, 737, 334 P.3d 402, 405
(2014). Where a legal question invokes multiple statutes, we “construe
[them] as a whole, so that all provisions are considered together and, to the
extent practicable, reconciled and harmonized.” Cromer v. Wilson, 126 Nev.
1086, 110, 225 P.3d 788, 790 (2010).

Because we have not yet interpreted NRS 534.037 and NRS
534.110(7), we must now ascertain the meaning of these statutes. Under

NRS 534.110(7)a), the State Engineer “[m]ay designate as a critical
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management area [(CMA)] any basin in which withdrawals of groundwater
consistently exceed the perennial yield of the basin.” Once the basin
receives CMA designation, a majority of the rights holders in the basin may
petition the State Engineer for “approval of a groundwater management
plan [(GMP)] for the basin.” NRS 534.037(1). The GMP “must set forth the
necessary steps for removal of the basin’s designation as a [CMA].” Id.
Then, the State Engineer “shall consider” seven factors to determine
whether to approve the GMP:

(a) The hydrology of the basin;

(b) The physical characteristics of the basin;

(c) The geographic spacing and location of the
withdrawals of groundwater in the basin;

(d) The quality of the water in the basin;

(e) The wells located in the basin, including,
without limitation, domestic wells;

(f) Whether a groundwater management plan
already exists for the basin; and

(g) Any other factor deemed relevant by the
State Engineer.

NRS 534.037(2). If a basin has been designated as a CMA for 10 consecutive
years, then NRS 534.110(7) dictates that “the State Engineer shall order
that withdrawals ... be restricted in that basin to conform to priority
rights, unless a groundwater management plan has been approved for the
basin pursuant to NRS 534.037.” (Emphases added.)

Construing NRS 534.037 and NRS 534.110(7) together, we
conclude that these statutes plainly and unambiguously allow the State
Engineer to approve a GMP so long as the State Engineer concludes that
the GMP (1) “set[s] forth the necessary steps for removal of the basin’s
designation as a [CMA],” see NRS 534.037(1), and (2) is warranted under
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the seven factors enumerated in NRS 534.037(2).2 Moreover, NRS
534.110(7) plainly states that the State Engineer shall order curtailment by
priority unless a GMP has been approved for the basin—indicating that a
GMP could, but does not necessarily have to, comply with the doctrine of
prior appropriation. Thus, NRS 534.110(7) permits regulation in a manner
inconsistent with the doctrine of prior appropriation if a GMP has been
approved for the basin. Because these statutes plainly allow the State
Engineer to approve a GMP based on the preceding criteria,® and because
they are silent as to other aspects of Nevada’s statutory water scheme, we

reject respondents’ position that a GMP must strictly comply with the

?Insofar as respondents assert that our plain meaning interpretation
1s inconsistent with the presumption against implied repeal, we disagree.
Under the implied-repeal canon, we presume that the Legislature does not
intend to overturn existing law unless it does so expressly in the statutory
text. See Wilson v. Happy Creek, Inc., 135 Nev. 301, 307, 448 P.3d 1106,
1111 (2019). However, the presumption against implied repeal does not
apply where “the later act covers the whole subject of the earlier one and is
clearly intended as a substitute.” Posadas v. Nat’l City Bank, 296 U.S. 497,
503 (1936). When a basin is designated as a CMA and a petition by a
majority of rights holders is made to have a GMP approved, it is clear NRS
534.037 and NRS 534.110(7) are intended to exempt a GMP that meets the
statutory requirements from other provisions in Nevada’s statutory water
scheme. Thus, the presumption against implied repeal does not apply to
this analysis.

‘Before approving a GMP, the State Engineer must also comply with
the public hearing and notice provisions of NRS 534.037(3). As the district
court found, the record indicates that the State Engineer complied with
these provisions before approving Order No. 1302. Insofar as respondents
argue that the State Engineer did not comply with NRS 534.037(3), we
reject this argument because respondents did not cite relevant portions of
the record to support their assertions. See NRAP 28(aX10)(A); Allianz Ins.
Co. v. Gagnon, 109 Nev. 990, 997, 860 P.2d 720, 725 (1993) (stating that we
need not consider arguments unsupported by citations to the record).

10
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doctrine of prior appropriation. Moreover, because NRS 534.037 and NRS
534.110(7) are clear, there is no need to consult extratextual sources—such
as legislative history or the statutory canons—to disambiguate these
statutes. See generally Ratzlaf v. United States, 510 U.S. 135, 147-48 (1994)
(explaining that legislative history should not be used to “cloud a statutory
text that is clear”).# Thus, we conclude that the State Engineer’s legal
conclusions were not erroneous: NRS 534.037 and NRS 534.110(7) allow the
State Engineer to approve a GMP that departs from the doctrine of prior
appropriation, so long as the State Engineer complies with the foregoing
statutory criteria.

Our conclusion is supported by Nevada law providing that
statutory law may impair nonvested water rights. Cf. NRS 533.085(1);
Andersen Family Assocs. v. Ricci, 124 Nev, 182, 188, 179 P.3d 1201, 1204-
05 (2008) (explaining that statutory law may not impair vested water rights
(1.e., rights appropriated before 1913)). Extrapolating on this law, the
Legislature has authority to modify the statutory scheme regulating
nonvested water rights. We recently explained that the doctrine of prior
appropriation 1s a fundamental principle in various statutory provisions.
See Mineral County v. Lyon County, 136 Nev. 503, 513, 473 P.3d 418, 426
(2020). Thus, it follows that the Legislature may create a regulatory scheme

‘Even if NRS 534.110(7) were ambiguous, the rule of the last
antecedent supports our interpretation. See Barnhart v. Thomas, 540 U.S.
20, 26 (2003) (explaining that the rule of the last antecedent means that “a
limiting clause or phrase ... should ordinarily be read as modifying only
the noun or phrase that it immediately follows”). NRS 534.110(7)’s limiting
clause—“unless a groundwater management plan has been approved”—
immediately follows the text’s mandate that withdrawals be restricted to
conform to priority rights. Thus, it follows that the approval of a GMP
allows the State Engineer to regulate a basin on a basis other than priority.

11
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that modifies the use of water appropriated after 1913 in a manner
inconsistent with the doctrine of prior appropriation. Accordingly, we reject
respondents’ argument that the State Engineer’s legal conclusions in Order

No. 1302 were erroneous?® and therefore arbitrary and capricious.b

SRespondents argue that Order No. 1302 is erroneous because it does
not assess whether the GMP affected vested water rights (i.e., rights
appropriated before 1913), and the interference with their vested surface
water rights invokes constitutional concerns. Order No. 1302 explained
that before the GMP was approved, several parties in the Basin received
mitigation rights for the loss of their senior surface water rights.
Respondents’ appellate briefs, however, do not cite portions of the
administrative record to show that they presented the State Engineer with
evidence to show that the GMP would affect their specific surface water
rights or that they had not received adequate mitigation rights. See Allianz,
109 Nev. at 997, 860 P.2d at 725 (stating that we need not consider
arguments unsupported by citations to the record); see also Dubray v. Coeur
Rochester, Inc., 112 Nev. 332, 337 n.2, 913 P.2d 1289, 1292 n.2 (1996)
(stating that an argument is waived on appeal if it was not raised before the
hearing officer). From this record, we are unable to conclude that the State
Engineer acted capriciously because it is unclear the extent to which the
GMP affected respondents’ vested water rights. Although we decline to
address respondents’ arguments, our holding does not preclude respondents
from asserting a future constitutional claim if the GMP actually affected
their vested rights. We reiterate that our holding is limited to nonvested
water rights because statutory law may not impair vested water rights.
NRS 533.085(1).

6Because our interpretation of NRS 534.037 and NRS 534.110(7)
concludes that a GMP is valid so long as the State Engineer makes
appropriate findings under NRS 534.037(2) and determines that the GMP
will remove the basin’s designation as a CMA, we conclude that
respondents’ remaining arguments—including those pertaining to
beneficial use and permitting requirements—are meritless. The State
Engineer did precisely what the foregoing statutory provisions require
before approving this GMP.

12
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This leads to a needed discussion of the dissenting opinions. We
begin by reiterating that NRS 534.037 and NRS 534.110(7), based on the
foregoing analysis, are unambiguous. Insofar as the dissenting opinions
cite the canon of constitutional avoidance and legislative history to interpret
NRS 534.110(7), both interpretive tools cannot be consulted when, as here,
the statutory text is plain and unambiguous.” See generally Ratzlaf, 510
U.S. at 147-48 (explaining that legislative history should not be used when
the text is clear); see also Warger v. Shauers, 574 U.S. 40, 50 (2014) (stating
that the avoidance canon cannot be used if statutory text is unambiguous).
Because these statutes are unambiguous, we decline to resort to legislative
history or the avoidance canon.

We reiterate that our holding, consistent with the plain
meaning of NRS 534.110(7), applies only to priority rights and does not
impair vested water rights. Thus, although our dissenting colleagues
contend that we have abrogated existing water law, our holding qualifies—
rather than abrogates—the prior appropriation and beneficial use doctrines
only in the context of priority rights existing in an over-appropriated basin
that has been designated a CMA. Moreover, the GMP here ratably reduces

water usage such that senior appropriators are still allowed more water

"We are unable to determine whether Justice Pickering concludes
that NRS 534.110(7) is ambiguous. Compare Dissenting op., post. at 2
(Pickering, J., dissenting) (“To the extent that the majority’s reading is
reasonable, then, this legal text is at best ambiguous, which opens the door
to legislative history.”), with id. at 12 (“For these reasons, and the additional
reasons stated in Chief Justice Parraguirre’s dissent, which I join except as
to its finding of ambiguity, 1 respectfully dissent.” (emphasis added)). In
any event, Justice Pickering’s dissent consults grammatical canons to
interpret NRS 534.110(7), see id. at 3-4, but the parties’ briefs do not cite
these canons. Thus, we are unpersuaded that our plain meaning
interpretation of NRS 534.037 and NRS 534.110(7) is incorrect.

13
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than junior appropriators, and in that regard, still honors priority rights
and therefore does not abrogate them.

We must separately address Justice Pickering’s dissent for
three reasons. First, it interprets NRS 534.037 and NRS 534.110(7) in a
manner that would render these statutes nugatory. Her dissent explains
that we erred by not considering these statutes “in the larger context of NRS
534.110 and NRS Chapters 533 and 534 as a whole.” Dissenting op., post.
at 7 (Pickering, J., dissenting). It specifies that, “[a]llowing the State
Engineer to approve a GMP that deviates from the prior appropriation and
beneficial use doctrines puts NRS 534.037 and NRS 534.110(7) into direct
conflict with the rest of NRS Chapters 533 and 534.” Id. at 8. We disagree.
To the contrary, if a GMP were required to comply with every statute in
NRS Chapters 533 and 534, there would have been no need for the
Legislature to enact NRS 534.037 and NRS 534.110(7).8

Indeed, it is dubious that the Legislature would have enacted
these statutes if it believed that existing statutory provisions allowed the
State Engineer to regulate an over-appropriated basin. If we were to adopt
Justice Pickering’s construction, NRS 534.037 and NRS 534.110(7) would
be meaningless because the State Engineer would have no power—beyond
what 1s already conferred by NRS Chapters 533 and 534—to regulate over-
appropriated basins. Thus, these statutes would be rendered nugatory. See
Clark County v. S. Nev. Health Dist., 128 Nev. 651, 656, 289 P.3d 212, 215

(2012) (“Statutes should be read as a whole, so as not to render superfluous

8Justice Pickering’s dissent also avers that NRS 534.110(7)s text
should be read “fairly” and that “a reasonable reader” would reject the
majority’s interpretation. See Dissenting op., post. at 3 (Pickering, J.,
dissenting). We are unpersuaded that our interpretation of NRS 534.110(7)
is untenable such that we should apply this novel interpretive method.

14







